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MA/ORDER

PER MAHAVIR SINGH, VICE PRESIDENT:

This appeal by the assessee is arising out of the order of the
Commissioner of Income Tax (Appeals)-7, Chennai, in ITA
No.404(T)/CIT(A)-7/2016-17 dated 21.02.2020. The assessment
was framed by the ACIT, Corporate Circle-3(1), Chennai for the
assessment year 2009-10 u/s.143(3) r.w.s. 147 of the Income Tax

Act, 1961 (hereinafter the ‘Act’) vide order dated 28.06.2016.
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2. At the outset, it is noticed that this appeal is delayed by 169
days. This appeal was filed before Tribunal only on 26.10.2020 and
as per Form 36, the order of CIT(A) was received on 11.03.2020.
The assessee has filed condonation petition stating that the delay
was due to the spread of Covid-19 pandemic and nationwide
lockdown imposed by the Government from 25.03.2020. The
Hon'ble Supreme Court in Miscellaneous Application No.665 of 2021
vide order dated 23.03.2020 has given directions that the delay are
to be condoned during this period 15.03.2020 to 14.03.2021 and
they have condoned the delay up to 28.02.2022 in Miscellaneous
Application No.21 of 2022 vide order dated 10.01.2022. In term of
the directions of Hon’ble Supreme Court, we condone the delay in
filing of this appeal by assessee and admit the appeal for

adjudication.

3. At the outset, it is noticed that the assessee has raised the
issue on jurisdiction that the CIT(A) has not adjudicated the issue of
reopening on the applicability of proviso to section 147 of the Act
and also on merits i.e., claim of business loss on client code

modification.

4. We noticed from the order of CIT(A), that the CIT(A) has

decided the legal issued vide para 6 by observing as under:-
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LEGAL GROUND

Before making assessment u/s 147, the AO must have "reasons to believe"
that income chargeable to tax has escaped assessment. The important words
in section 47 are "has reason to believe" and these words are stranger than
the words "is unsatisfied" (Ganga Saran and Sons Pvt. Ltd.) Vs. ITO (1981)
130 ITR 1 (SC).

There must exist reasons for holding a belief of escapment of income. It is
open to the assesseee to establish that there infact existed no belief or that
the belief was not a bonafide one or was based on non-specified
information. Phoolchand Bajrang Lal Vs ITO 919930 203 ITR 456 (SC).

In my considered view the AO has sufficient "reason to believe" which
formed the basis for reopening the assessment u/s 147 of the Act.
Moreover, the re-opening was effected on the basis of fresh evidence which
was not in AO's possession.

Legal grounds are therefore dismissed.

4.1 The CIT(A) on merits has decided the issue by observing as
under:-

ON MERITS

Investigations showed assessee's broker, M/s. Twenty First Century Shares
and Securities Ltd. was found to have undertaken the trade of shares and
carried out client code modification to the tune of Rs. 61,96,301/-. The
trades were originally done in the names of others. Such modification was
seen to have been done all through the year, involving 667 trades and
1751136 shares were found to be modified to give the assessee undue
benefit.

Therefore, AO’s action calls for no interference and appeal is dismissed.

4.2 When the above were confronted to |d. Senior DR and was
required to explain how the CIT(A) has adjudicated the issue on
applicability of proviso to section 147 on the Act, on legal issue and
what is his adjudication on merits, he could not reply. None is

present from assessee’s side, despite the matter is fixed on various

occasions and hence, we proceed to hear ex-parte qua assessee.
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5. After hearing Id. Senior DR and going through the adjudication
done by CIT(A), which is reproduced above, we noted that the
CIT(A) has neither adjudicated the issue on merits nor on
jurisdictional issue by a speaking order. Even the basic facts are
not at all discussed. Hence according to us, the order of CIT(A)
cannot be sustained and accordingly, remanded back to the file of
the CIT(A) for deciding the issue afresh by a speaking order after
hearing the assessee and allowing reasonable opportunity of being

heard.

6. In the result, the appeal filed by the assessee is allowed for

statistical purposes.

Order pronounced in the open court on 31°% October, 2022 at Chennai.
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